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CONTRACT FOR MANUFACTURE OF 
GOODS AS WITHIN THE STATUTE 
OF FRAUDS 


The Uniform Sales Act of Massachusetts 
is in effect a reiteration of the law as it 
was already established in that State, 
relative to this subject, which is, that a 
contract for the sale of articles then ex- 
isting or such as the seller in the ordinary 
course of his business manufactures for 
the general market, whether on hand at 
the time of the agreement or not, is a con- 
tract for the sale of goods, wares and mer- 
chandise, to which the Statute of Frauds 
applies; but, on the other hand, if the 
goods are to be specially manufactured for 
the purchaser, and upon a special order, 
and not for the general market, the goods 
are not within the Statute of Frauds. 

This rule is well enunciated in the lead- 
ing Massachusetts case of Goddard v. Bin- 
ney (115 Mass., 450), where the Court 
held that a contract calling for the de- 
livery of a carriage, to be specially made 
for the buyer, was not within the Statute 
of Frauds. 

The case of Adams v. Cohen, 136 N. E. 
183, recently decided by the Supreme 
Judicial Court of Massachusetts, is of par- 
ticular interest in this respect. It was 
there held that the condition of the evi- 
dence made it a question for the jury as to 
whether there was a special manufacture 
of goods by the seller. In other words, if 
the jury would be warranted in finding 
that the eommodity—in that case shoes— 
were manufactured by the plaintiff on the 
defendant’s special order, and were of a 
peculiar type, not readily or ordinarily 
vendible in the general market—in that 
event the Statute of Frauds would not 


CENTRAL LAW 





apply. 


JOURNAL 369 


There was evidence in the last men- 
tioned case tending to prove the following 
facts, as stated in the opinion: 

‘*That the plaintiff was a manufacturer 
of men’s shoes; that he sold shoes upon 
orders first obtained by him, but that the 
most important part of his business was 
not selling shoes after manufacture; that 
the defendant ordered of him 100 dozen 
of ‘brog. oxfords shoes’; that those or- 
dred were ‘a faney shoe’ and harder to get 
‘through the works than * * * a plain 
shoe’; that the shoe ordered by the de- 
fendant ‘is a specially made shoe* in re- 
spect of its perforations and otherwise 
‘very fancy’; that a part of the order was 
for size 5), which was an unusual size 
and not commonly sold in the trade; that 
the order was given on April 22 for deliv- 
eries to be made in June, which was late 
to buy and have delivered that style of 
shoe; that the details of the order were: 

‘**One hundred dozen; 100 12-pair lots; 
12 pairs; 25 51% to 9; 25 6 to 11; 25 514 
to 10; 25 6 to 10.’ The first two numbers 
are ‘E’ width, and the last two are ‘D’ 
width. ‘Tan royal brog. oxford; No. 2 
pattern; wing tip; 97 perforation pk.: ten 
4 pt. BB lining; 97 perforation lace; blind 
eyelets; vamping, 2 open; 97 perforation 
and pink; fox and vamp; outside heel stay 
No. 4; finish 255; last 37; welt, nat.; edge’ 
11; innersole ‘‘G,’’ which means ‘‘grain’’; 
counter, HF; heel, square, No. 3; slug- 
ging, full steel; 7—714 E slip; white rib- 
bon; 5.35.’ 

‘‘That these shoes were not suitable for 
sale by the plaintiff in the ordinary course 
of his business; that these sizes and type 
might be salable to one concern and not 
salable to others; that the shoes thus or- 
dered- were extremely hard to make be- 
eause of the ‘perforations,’ ‘pinkings or 
trimmings’ and were not salable at that 
time because the oxford season had gone 
by. While the foree of testimony of this 
nature was somewhat shaken on cross- 
examination, still the jury might have be- 
lieved it to be true. The price of the 
entire order was more than $500. The 
defendant refused to receive or accept any 
of the shoes, gave nothing in earnest to 
bind the bargain or in part payment, and 
neither by himself nor his agent signed 
any note or memorandum in writing of 
the contract.’’ 
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The Court held that there was evidence 
sufficient to support a finding of facts t» 
take the transaction out of the statute; 
that it might have been found that the 
shoes in question were manufactured on 
the special order of the defendant, of a 
peculiar type different from that readily 
vendible in the general market both as to 
sizes and adornment, and at a time whca 
the season for that particular style he ’ 
ended. 

Under the New York decisions, followeu 
in some other States, an agreement for the 
sale of any commodity not in existence at 
the time, but which the vendor was to 
manufacture or put in a condition to be 
delivered, was held not a contract of sale 
within the meaning of the statute (Par- 
sons v. Loucks, 48 N. Y., 17; Robertson 
v. Vaughan, 5 Sandf., 8. C. R., 1; Crook- 
shank v. Burrell, 18 Johns., 58). 


In England, on the other hand, an en- 
tirely different rule prevails, and all con- 
tracts to deliver an article which when 
completed would result ultimately in the 
sale of a chattel were regarded as con- 
tracts of sale within the meaning of the 
Statute of Frauds. The decision of the 
English Court of Queen’s Bench, in the 
ease of Lee v. Griffin (1 Best & Smith, 
272), went so far as to decide that even a 
contract to make and fit a set of artificial 
teeth for a patient was a contract for the 
sale of goods and, therefore, subject to 
the provisions of the statute. 





A prominent New York lawyer was putting 
a witness through a hard cross-examination 
when the subject of absent-mindedness arose. 


“What do you think is absent-mindeiness?” 
asked the lawyer. 


“Well,” replied the witness in a slow, de- 
liberate tone, “if a man who thought he had 
left his watch at home, took it out of his 
pocket to see if he had time to go back and 
get it, I would call him a little absent-minded.” 
—Everybody’s Magazine. 
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NOTES OF IMPORTANT DECISIONS 


STATE CANNOT REGULATE RATES OF 
INTERSTATE CARRIER OF GAS.—That a 
State has no authority to regulate a rate 
chargeable for gas by a company transporting 
it from another State and delivering it in in- 
terstate commerce to a distributing company, 
is held in State’of Missouri v. Kansas Natural 
Gas Co., 282 Fed. 341. The following is an 
extract from the opinion by District Judge Van 
Valkenburgh: 


“Now, having it clearly disclosed that this is 
interstate commerce, and from all that has 
been said here, and from reading back the re- 
ports and decisions upon which the conclusion 
was based that there can be no direct regula- 
tion or burden of strictly interstate commerce 
by the States, it would seem to be beyond ques- 
tion that the State here, and its Public Service 
Commission, has no authority to regulate the 
rate to be charged for such commerce by the 
defendant company. Of course, it is contended 
that the company has so far subjected itself, 
by bringing its product into the State, and by 
doing so through mains and certain instru- 
mentalities that have been established and 
built for that purpose, that it has voluntarily 
submitted itself to the jurisdiction of the State, 
and that, notwithstanding the fact that this is 
interstate commerce, it is still subject to State 
regulation. 


“I cannot indulge the contention that by the 
contraet—by the supply contract which was 
made between the Kansas City Gas Company 
and the Kansas Natural Gas Company—the 
Kansas Natural Gas Company necessarily or 
impliedly become a party to the franchise, and 
therefore subject to the control of the State. 
It never has been my opinion that that was the 
effect of that contract. It was simply that the 
Kansas City Gas Company, when that fran- 
chise was granted, was required by the city to 
disclose the source of its supply, so that the 
city would be appriseu where it could get the 
gas, and upon what terms it could get it; but 
there never has been any contractual relation 
between the Kan as Natural Gas Company and 
Kansas City, and there never has been any- 
thing involved in the franchise which imposes 
a necessary duty upon the Kansas Natural, of 
which the city could avail itself directly, but 
simply it was known that the gas was to be 
procured from the Kansas Natural and its 
predecessors, and, necessarily, the city recog 
nized that the company had to have some 
way to make the connections, whereby that 
supply coulu be effective; and in the Pennsyl- 
vania Case, by means o. transportation through 
the State and into the State, that feature was 
far more pronounced than in this case, yet 
there was no disposition by the Supreme Court 
in that case to recognize that for that reason 
the gas company had placed itself within the 
iurisdiction of the’ State authorities with re- 
spec to commerce strictly interstate.” 
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REVOCATION OF SUBSEQUENT WILL AS 
REVIVOR OF PRIOR WILL.—The case of 
In re Tibbett’s Estate, 189 N. W. 401, decided 
by the Supreme Court of Minnesota, holds that 
where a testator had made two wills, the 
second of which revoked the first, and later 


with the express purpose of reviving the first |’ 


will, revoked the second, the first will re- 
mained in force and was properly admitted to 
probate. After reviewing conflicting authori- 
ties, the Court in part said: 

“The weight of authority in this country is 
clearly ‘in support of the rule that a republica- 
tion is not necessary to revive a will that has 


been revoked by a subsequent one that has 
itself been revoked, even though the subsequent 


Ww revokes the prior one in express terms; 


that the prior will is not annulled by such re- 
vocation, for the reason that such revocation 
does not take effect until the will itself which 
contains the revocation becomes operative by 
the death of the testator; that until that event 
‘the revocation is ambulatory; that by the sec- 
ond will the testator merely declares his in- 
tention to revoke the first; that he may change 
his intention at any time; that if, after his 
death, it appears that the revoking will has 
itself been destroyed, then the intention to re- 
voke never goes into effect. The authorities 
differ upon the questions whether the prior 
will is revived by the mere act of destroying 
the revoking will, whether that act raises a 
presumption in favor of the validity of the 
prior will, making a prima facie case for its 
proponents without affirmative evidence of the 
testator’s intention, or whethér the question 
as to his intention, upon his destruction of 
the revoking will, to die intestate or to have 
his estate distributed under the provisions of 
the first will, is to be determined by all the 
facts and circumstances in the case.’ 


“We are unable to accept the view of those 
courts which hold that the execution of a sub- 
sequent will containing a revocatory clause 
operates as a present and conclusive revocation 
of a prior will. Which of the other rules men- 
tioned should be adopted we need not determine 
at this time, as the facts of the present case 
bring it within all of them. The revoking will 
was destroyed with some formality in the pres- 
ence of witnesses for the express purpose of 
continuing the prior will in force, and we are 
clearly of opinion that the lower courts ruled 
correctly in admitting the existing will to 
probate.” 

The early rule was that a will which had 
been revoked could subsequently be revived by 
an informal writing or by parol evidence of 
the decedent’s acts or declarations which 
showed an intention to revive the will (Jack- 
son v. Hurlock, 27-Eng. Reprint, 318). In con- 
formance with this rule, where a subsequent 
will which had revoked a prior will was itself 
revoked, the earlier will was revived or repub- 
lished (Randall v. Beatty, 31 WN. J. Eq., 643). 


¢ The Ecclesiastical Courts, however, adopted 
‘the rule that there was no revival of the former 
“ will by revocation of the subsequent will unless 
,such an affirmative intention upon the part of 
a the testator was actually found (Ex parte 

Hellier, 26 Eng. Reprint, 1256). 

The English Wills Act (St. 1, Vict., Chap. 
26, Sec. 22) abolished the earlier English doc- 
,,trine as to the effect of revoking the subse- 
quent will, and provided that the ‘prior will 
“could only be republished by proper re-execu- 


“tion (Wood v. Wood, L. R., 1 P. & D., 309). 


Many of the States of this country have 


| adopted statutes modeled upon the English 


Wills Act, and in these jurisdictions there can 

“be no revival of the prior will by the revoca- 
‘tion of the second will (Kern v, Kern, 154 Ind., 
29). 

In those States which have no express statute 
covering the point the authorities are in con- 
fusion. Some of the States take the view that, 
since the revoking effect of the second will 
operated immediately, the prior will cannot be 
revived or republished by the mere revocation 
of the subsequent will (Danley v.-Jefferson, 150 
Mich., 590). In such States for the will to 
take effect again it must be re-executed or 
adopted by some duly executed subsequent 
writing (Danley v. Jefferson, supra). 

Other authorities hold that, since the entire 
second will is ambulatory, the revocation of it 
before the testator’s death destroys its entire 
effect, and that consequently the prior will is 
revived by the revocation of the second will 
(Peck’s Appeal, 50 Conn., 562). 

A third line of authorities follows the rule 
of the old Ecclesiastical Courts, and holds that 
it is entirely a question of intention to be gath- 
ered from all the facts. If, by the revocation 
of the second will, the testator intended that 
the first will should be revived, it will then be 
revived (Williams v. Williams, 142 Mass., 515). 
N. Y. Law Journal, Oct. 24, ’22. 


DOING BUSINESS IN STATE—BROKERS 
SOLICITING ORDERS FOR FOREIGN COR- 
PORATION.—The Supreme Court of Tennes- 
see, in Banks Grocery Co. v. Kelley-Clarke 
Co., 243 S. W. 879, holds that brokers soliciting 
orders for a corporation, which, when re- 
ceived, were transmitted to it in another State 
for its acceptance, did not constitute the doing 
of business in the State, so as to warrant 
service of process on the brokers as agents of 
such foreign corporation. 


“As a general proposition, a corporation can- 
not be sued in any State other than that of 





its origin, unless it is doing business in such 
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other State, and no State has the power to 
authorize suits against foreign corporations, or 
the service of process upon them, unless they 
are uoing business within the State, In order 
that a corporation may be servable with 
process issued in a suit commenced in a State 
other than that of its origin, it must have 
engaged in business therein to the extent that 
it may be said, in legal parlance, to be doing 
business in the State Whether a corporation 
is uoing business in a State, so as to be suable 
therein, or so as to render it subject to the 
service of process is a federal question. Peterson 
v. Chicago, R. I. & P. R. Co., 205 U. S. 364, 27 
Sup. Ct. 513, 51 Li Ed. 841: Conley v. Mathieson 
Alkali Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 
L. Ed. 1113; Wold v. J. B. Voit Co., 102 Minn., 
386, 114 N. W. 243. 

“In Saxony Mills v. Wagner & Co., 94 Miss. 
233. 47 South. 899, 23 L. R. A. (N. S), 834, 
136 Am. St. Rep. 575, 19 Ann. Cas. 199, it was 
held that a traveling agent of a foreign cor- 
poration having no office or place of business 
in the State, but who resides there, is not 
within the provisions of the statute that, if the 
defendant in any suit be a corporation, process 
may be served on the president, the cashier, 
secretary, treasurer, clerk or agent of the cor- 
poration or upon any one of its directors. 

“It was also heid in that case that a cor- 
poration cannot be said to be doing business 
within the State from the mere fact that it 
sells goods there through the efforts of travel- 
ing salesmen, so as to bring it within the 
jurisdiction of the State courts. 

“In Green v. Chicago, B. & Q. R. Co., 205 U 
S. 530, 27 Sup. Ct. 595, 51 L. Ed. 916, it was 
held that a railroad company was not doing 
business in a State other than that of its 
origin, so as to be suable therein or subject 
to service of process therein, because it em- 
ployed an agent in such State whose business 
it was to solicit and procure passengers and 
freight to be transported over its line, and who 
in conducting its business employed several 
clerks anu various passenger and freight 
agents. This agent, however, sold no tickets 
and received no payment for transportation of 
freight, although he took money of prospective 
patrons and issued orders for tickets, which 
gave a passenger the right to receive a ticket 
at the office of the railroad company in another 
State on presenting such order. The agent 
also occasionally sold to railroad employees 
having tickets over intermediate lines orders 
for reduced rates over the line of the company 
he represented, and in some cases. for the con- 
venience of shippers who had received bills of 
lading from the initial :ine for goods routed 
over his company’s line, he gave in exchange 
bills of lading over his company’s line, but 
these bills of lading recited that they would 
not be in force until the freight had been 
actually received by his company. 

“In Case v. Smith L. & Co. (C. C.), 152 Fed. 
730, it was held that the maintenance by a cor- 
poration of an office in another State, in charge 
of a sales agent who takes orders for goods 
and transmits them to the home office for ac- 
ceptance and to be filled was not doing busi- 
ness in such State. 





“I: was also hela in Carpenier v. Wigard 
Case Lumber Co. (C. C.), 158 Fed. 697, that a 
corporation by filling orders for goods, taken 
in another State by a local company to whom 
a commission is paid, is not thereby doing busi- 
ness in the State. 

“In Swarts v. Christie Grain & Stock Co. (©. 
C.), 166 Fed. 338, it was held that a co-po-a- 
tion was not doing vcusiness in another State 
by accepting bucket shop business, turned over 
to it by a person in the bucket shop business 
in such State, to whom i: allowea a commis- 
sion on such business. 

“Service o: process against a foreign cor- 
poration upon a sales agent is not a service 
upon the corporation, where the agent is with- 
out apparent authority to represent it ofher- 
wise. Hefner v. American Tube & Stamping 
Co. (D. C.), 163 Fed. 866. 

“In People’s Tobaceo Co. v. American To- 
bacco Co., 246 U. S. 79, 38 Sup. Ct. 233, 62 L. 
Ed. 587, Ann. Cas. 1918C, 537, the Court said: 

“*The question as to what constitutes the 
doing of business in such wise as to make the 
corporation subject to service of process has 
been frequently discussed in the opinions of 
this Court, and we shail enter upon no ampli- 
fication of what has veen said. Each case de- 
pends upon its own facts. The general rule 
deducible from all our decisions is that the 
business must be of such nature and character 
as to warrant the inference that the corpora- 
tion has subjected itself to the local jurisdic- 
tion, and is by its duly authorized officers or 
agents present within the State or district 
where service is attempted. * * * As to 
the continued practice of advertising its wares 
in Louisiana, and sending its soliciting agents 
into that State, as above detailed, the agents 
having no authority beyonu solicitation, we 
think the previous decisions of this Court have 
settled the law to be that such practices did 
not amount to that doing of business which 
subjects the corporation to the local jurisdic- 
tion for the purpose of service of process 
upon it.’ 

“To the same effect is the rule announced in 
Tyler Co. v. Ludlow-Saylor Wire Co., 236 U. 
S. 723, 35 Sup. Ct. 458, 59 L. Ed. 808. 

“Chapter 226, Acts of 1887, has been held by 
this Court to apply only to foreign eorpora- 
tions found doing business in this State. Tele- 
phone Co. v. Turner, 88 Tenn. 265, 12 S. W. 
544; Life Insurance Co. v. Spratley, 99 Tenn. 
$322, 42 S. W. 145, 44 L. R. A. 442. 

“In Railroad v. Richardson, 121 Tenn. 458, 
117 S. W. 498, this Court used the following 
language: 

“‘Nor do we think the second proposition, 
when applied to the facts of the case, sound. 
That these foreign corporations were, in a 
sense, “doing business” in this State through 
‘heir traveling soliciting agents, is true; and 
service upon the latter in all cases falling with- 
in Sections 1 and 2 of the act of 1887, which 
we are considering, would probably bring them 
into our courts. But the vice in the proposi- 
‘on is found in that the facts alleged in the 
yleas, and shown in the evidence, put the case 
outside the provisions of the statute, as we 
have already undertaken to establish. Hence, 
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it is that, as “the cause of action” did re, 
arise from “any transaction with persons” or 
“concerning any property situated in this State 
through any agency whatever acting” tor this 
corporation “within the State”, service on these 
agents did not give the circuit court jurisdic. 
tion of the cause.’ 


“According to the allegations of the amendei 
bill, Carver and Griffith were mere brokers, 
end had no authority to make contracts on b-- 
half of defendant. Their authority did not 
extend beyond that of soliciting orders for de- 
‘ndant, which, when received, were tran-- 
’ itted to defendant in Seattle for its acc>pt- 
ance. This did not constitute a doing of busi- 
ness by defendant in this State, according to 
the authorities above cited.” 





NECESSITY FOR ARCHITECTS’ 
CERTIFICATE FOR EXTENSION 
OF TIME AND FOR EXTRAS. 

The form contract used by many of the 
architects of this country contain these 
or similar provisions, viz: 

1. ‘‘The contractors shall complete the 
several portions, and the whole of the 
work comprehended in this agreement by 
and at the time or times hereinafter stated, 
the work to be completed on or before’’ 
a date named; and ‘‘a penalty of [the 
amount named] per day will be due the 
owners for each day’’ after a date named. 


2. ‘‘Should the contractor be _ ob- 
structed or delayed in the prosecution or 
eompletion of his work by the act, neglect, 
delay or default of the owner, or the 
Architect, or of any other contractor 
employed by the owner upon the work, or 
by any damage which may happen by 
fire, lightning, earthquake or cyclone, or 
by the abandonment of the work by the 
employes through no fault of the contrac- 
tor, then the time herein fixed for the 
completion of the work shall be extended 
for a period equivalent to the time lost 
by reason of any or all of the causes 
aforesaid ; but no such allowance shall be 
made unless a claim therefor is presented 
in writing to the Architect within twenty- 
four hours of the occurrence of such de- 





lay. The duration of such extension shall 


be certified to by the Architect.’’ Usu- 
ally an appeal to arbitrators on this point 
is provided for. 

3. ‘‘No alteration shall be made in the 
work shown or described by the drawings 
and specifications except upon a written 
order of the Architect, and when so made, 
the value of the work, added or omitted 
shall be computed by the Architect, and 
the amount so ascertained shall be added 
to or deducted from the contract price.’’ 
An appeal, in case of dissent, to arbitra- 
tors is provided for. 


Sometimes the provision for additions 
or changes simply provided that the 
owner shall have the right to order in 
writing changes or additions to be made; 
and the Architect shall estimate and cer- 
tify to the cost of such changes. 


Such contracts are valid and binding on 
the parties. Not only are they valid as to 
extras,! but also as to the extension of 
time for completion of the building. 


‘*A proper construction of the contract 


‘makes the giving of the notice to the 


architect a condition precedent to the 
right of plaintiff to claim an extension of 
the time for the completion of the build- 


It was a condition the architect had 
292 


ing. 
no power to waive. 

If parties are to secure the certificate 
of the architect as to extra work done 
before they are to be paid, they must do 


(1) Davis v. La Crosse Hospital Ass’n, 112 Wis. 
532; 99 N. ; 


W. 551; 1 Ann. Cas. 950 
O’Keefe v. St. Francis’s Church, 59 Conn. 551; 
22° Atl. 325; Ward v. Haren, 139 Mo. App. 8; 119 
S. W. 446. 
(2) J. 


G. Wagner Co. v. Cawker, 112 Wis. 532: 
88 N. W. 599; 
Feeney v. Bardsley, 66 N. J. L. 239; 49 Atl. 443. 
Curry v. Olmstead, 26 R. I. 462; 59 Atl. 392. 
Florida N. R. Co. v. Southern Supply Co, 
Ga. 1; 37 S. EB. 130. 
Jones v. &- Johns College, $ C. a 115; 19 W. R. 
276; 23 L. T. 808; 40 L. J. Q. 
ee Vv. fp Ba a 183 Mo. pres "$15; 


112 


166 S. W. 


Charleston Lumber Co. v. Friedman, 64 W. Va. 
151; 61 S. E. 815. 

White v. Railroad Co., 50 Cal. 417. 

Wait v. Stanton, 104 Ark. 9; 147 S. W. 446 

Brown v.,.Strimple, 21 Mo. App. 338. 

Grey v. Stephens, 6 Manitoba, 189. 

hey P. Jungclaus Co. v. Ratti, 67 Ind., App. 84; 
118 N. E. 966. 
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so, or show a good reason for not doing 
it.3 

In an action on the contract, the Court 
cannot excuse the production of the writ- 
ten certificate of the architect; and evi- 
dence touching the delay is not admis- 
sible.* 


Under such a provision the architect 
has no power to extend the time for the 
completion of the building, unless appli- 
cation for the extension is made in writ- 
ing and within the time provided for in 
the contract. ‘‘The architect had no 
authority to extend the time except as 
provided in the contract. Therefore the 
alleged verbal agreement is of no effect.’’> 


With reference to such a provision it 
has been well said, and every lawyer with 
experience in this class of litigation will 
verify the statement: ‘‘The importance 
of this stipulation, as well as its purpose, 
is manifest. The very contest that has 
arisen in this case demonstrates the neces- 
sity of some such cautious provision. Dis- 
putes frequently arise between different 
contractors, or the owner and the archi- 
tect, as to responsibility for delays in 
the work. The owners are very much in 
the power of contractors and architects. 
To avoid the uncertainty of verbal dis- 
putes, and to prevent the contractors from 
making claims for delay after the build- 

(3) Mills v. Weeks, 21 Ill. 561. 

Baasen v. Baehr, 7 Wis. 516. 

Kennedy v. United States, 24 Ct. Cl. 122. 


Fowler v. Deakman, 84 Ill. 130. 


Shaw v. First Baptist Church, 44 Minn. 22; 46 
N. W. 146. 


Haden v. Coleman, 73 N. Y. 567. 

Smith v. Alker, 102 N. Y. 87; 5 N. E. 791. 
McIntyre v. Tucker, 10 Misc. Rep. (N. Y.) 669. 
Duell v. McCraw, 86 Hun. 331; 33 N. Y. Supp. 528. 


Hartley v. Murtha, 5 App. Div. (N. Y.) 408; 39 
N. Y. Supp. 212. 


Kane v. Stone Co., 39 Ohio St. 1. 
McPherson v. Rockwell, 37 Wis. 159. 


(4) Equitable Real Estate Co. v. National Sure- 
ty Co., 133 La. 448; 63 South 104. 


sa Kelly v. Fejesvary, 111 Iowa 653; 78 N. W. 


“ward v. Haren, 139 Mo. App. 8; 119 S. 446. 
“ we T”- eal Co. v. Cawker, 112 Wis” 532; 88 
Wesevutt . R. & P. R. Co., 108 N. Y. 39. If the 
contract provides for the architect's extension of 
—_ P ag upon proper application he must ex- 
en 


Few v. Newbold-on- Avon School Board, 1 Cab. & 
El. 260. 





ing has been finished, is clearly the pur- 
pose of such provisions. They are for the 
benefit of both, especially for the owner. 
The plaintiff knew that it could have 
no claim for delay for any reason un- 
less it made a claim in writing within 
twenty-four hours after its occurrence. 
If, relying on the assurance of the archi- 
tect, it chose to go on with the work 
without placing itself within the protec- 


tion of the contract, it must bear the con- . 


sequences, unless we can say the archi- 
tect had authority to waive this con- 
dition.’”® 

In a Manitoba case a like reason for the 
requirement of such a notice was thus 
well stated: 

‘“‘The provision as to notice within 
thirty-six hours is not unreasonable. It 
is proper that an architect should have 
prompt notice from a contractor of inten- 
tion to claim an extension of time fixed 
for completion, so that he may investigate 
the reasonableness of such claim while 
the evidence of such reasonableness is 
fresh and readily attainable.’” 

Where a contract for the construction 
of a building provided that in case of 
strikes or for other named causes which 
would possibly render it impossible to 
complete the work within the time re- 
quired by the contract, the time for its 
completion should be extended ‘‘for a 
period to the time lost by reason of any 
or all the causes’’ named, but provided 
that ‘‘no allowance should be made unless 
a claim therefor’’ should ‘‘be presented 
in writing to the owner within twenty- 
four hours after the occurrence of such 
delay,’’ the duration of the delay to ‘‘be 
certified to by the architect, with the 
right to appeal to an arbitration board, it 
was held that the contractor was bound 
by this clause in his contract; and if no 
request in writing for credit because of 
delay caused by any of the conditions 


(6) J. G. Wagner v. Cawker, 112 Wis. 532; 88 
N. W. 599. 

(7) Grey v. Stephens, 16 he 189. This 
statement a is approved in a2 . Jungelaus Co. v. 
Ratti, 67 Ind. App. 84; 118 N. 986. 
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named was made, the contractor when 
sued for damages by his failure to com- 
plete the work on time could not success- 
fully defend on the ground that he was 
delayed in completing the building be- 
cause of some of the excuses provided for 
in the contract for a credit of time where 
the building was not completed on time. 
‘‘The parties made such an agreement, 
and thereby made it a law for themselves. 
Its purpose evidently was to avoid just 
such a contest as the plaintiff here seeks 
to raise. In the absence of a claim for 
extension for delay, the defendant had a 
right to presume, either that no valid 
ground to ask such an allowance existed ; 
or, if it existed, it was not serious enough 
to eall for an extension.§ 

Where no credit for time is claimed in 
writing, then the architect in his final 
certificate concerning the completion of 
the building and the amount due the con- 
tractor cannot take into consideration de- 
lays provided for in the contract and 
allow the contractor credit. ‘‘A provis- 
ion of the kind under consideration must 
not be set aside because it seems harsh. 
Parties have a perfect right to make harsh 
provisions in their contracts if they see 
fit. If they do, courts should not sit to 
revise them. Their duty is to enforce con- 
tracts as they find them, regardless of 
consequences, where no invalidity is in- 
volved, nor publie policy violated, and no 
mutual mistake or fraud, nor evidence of 
modification.’”? 

Even though the ineompletion of the 
building has been occasioned by extras 
which the owner, under the contract, had 
the right to order, yet that does not ex- 
euse the securing of the architect’s cer- 
tificate extending the time for the com- 
pletion of the building. ‘‘The contractor 
contracted positively and absolutely to do 
the work and the alterations within the 
given time, unless an extension be made 

(8) Chapman Decorative Co. v. Security Mut. 


Life Ins. Co., 149 Fed. 89; 79 C. C. A. 137, affirm- 
ing 145 Fed. 434. 


(9) Davis La Crosse mnogo per n, 121 Wis. 
579; 99 N. W. 351; 1 Ann. Cas. 





under,’’ a stipulation in the contract pro- 
viding for it. ‘‘That is a stipulation 
which expressly provides for that as to 
which Mr. Manisty says there is the im- 
plied condition. It appears to me that, 
in the face of that stipulation, we cannot 
imply a condition that is at variance with 
it.’’ As no extension of time had been 
applied for, as the contract provided, and. 
none granted, the contractor was held 
liable for daily penalties specified where 
the building was not finished on time.?° 


But a subsequent and distinct oral or 
written contract for extras, especially of 
a character different from that provided 
for in the original contract, do not come 
within the provision of the original con- 
tract requiring the architect’s certificate 
for extras.1 


There is no question that the architect’s 
certificate may be waived by the owner 
of the building. 1” 


Notwithstanding provisions in the con- 
tract that no charge should be made for 
extras unless ordered in writing, that will 
not prevent the contractor from recover- 
ing for extra expense incurred on the 
express agreement of the builder to pay 
for it, or on his request therefor, under 
circumstances implying a consent to be 
liable for it, irrespective of the written 
contract. Parties cannot, by contract, tie 
up their freedom of dealing with each 
other.14 


Where a contractor entered into a writ- 
ten contract for the erection of a mill, and 
it was provided that ‘‘no extra charges 

a). Fe aes v. St. John’s College, L. R. 6 Q. B. 
115; L. J. Q. B. 80; 23 L. T. 803; 19 W. R. 
276. 

(1) Chicago & v. Moran, 85 Ill. 
App. 543; affirmed, 187 Ti. Face “58 'N. E.. 338. 

Leverone v. Arancio, 179 Mass. 439; 61 N. E. 45. 


(12) Blethen v. Blake, 44 Conn. 117. 
Clark v. Pope, 70 Ill. 128. 

Gilmore v. Courtney, 54 Ill, App. 417. 
Cosby v. Adams, Wils (Ind.) 342. 


ay 4 v. Walker, 79 Mich. 607; 46 N. W. 57; 
8 L. R. A. 207. 


Barton v. Hermann, 11 Abb. Prac. 378. 

(13) Bartlett v. Stanchfield, 148 Mass. 394; 19 N. 
‘BE. 549; 2 L. R. A. 625. 

West v Platt, 127 Mass. 367. 

O'Donnell v. Clinton, 145 Mass. 461. 
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are to be made unless a written agree- 
ment be made and attached to this con- 
tract,’’ it was held that unless the charges 
were so reduced to writing the contractor 
could not collect them; and this was so 
although the claim was placed on the 
ground that the owner interfered with 
the work by directing and authorizing 
these departures from the original design 
and in some instances against the opinion 
of the contractor. ‘‘It makes no difference 
if the extra work was ordered by the 
owner, provided it was on-the mill. As 
we have said, the builder need not accede 
to the owner’s views; he may refuse or 
he may assent, under the protection 
offered by this clause. If the extra work 
be done without it, the right to additional 
compensation is waived. Another inter- 
pretation of such words would make them 
valueless to the parties. The appellee’s 
view, if adopted, would deny to the owner 
the privilege of suggesting any, the most 
trivial, alteration of the work, without in- 
eurring the risk of opening the whole 
eontract; then the written agreement 
would be substituted by a mere quantum 
meruit claim for work and labor, to be 
afterwards adjusted upon uncertain oral 
testimony. And in many cases, his mere 
presence upon the premises might subject 
him to extra charges, on the ground of 
aequiesence in alterations made by the 
builder when it might well be supposed 
there was to be no additional charge, be- 
eause not previously attached to the con- 
tract.* 


A eontract provided that ‘‘No alterations 
which might be required in the work shall 
release the contractor from the obliga- 
tion to finish the work within the time 
aforesaid, or from the damages to be paid 
in default thereof, unless claim is made 
in writing at the time and the architect 
shall certify that an allowance additional 
time ought to be made.’’ It was held 


ea” Abbott v. Gatch, 13 Md. 314; 71 Am. Dec. 


Baltimore Cemetery Co. v Coburn, 7 Md. 202. 
Miller v. McCaffrey, 9 Pa. St. 245. 





correct to charge the jury that this pro- 
vision barred the plaintiff from any claim 
for extension of time by reason of extra 
work, unless they shall find that it was 
waived by the defendant. ‘‘Such pro- 
visions are not inserted in contracts for 
naught,’’ said the court to the jury, ‘‘and 
are not to be disregarded. The parties, 
however, might, by express agreements, 
or by acts or conduct from which agree- 
ments could be reasonably inferred, waive 
it, or either condition of it, either en- 
tirely, as to the whole work, or as to any 
portion of the work. Such waiver you 
would be justified in finding from such 
repeated or continued disregard of its 
provisions as to indicate that the parties 
had no intention to rely upon them and 
had been led to act ‘accordingly. If you 
should find such waiver from the evidence, 
whether the same be entire or partial, you 
will of course give no effect to the con- 
ditions expressed therein to the extent of 
the waiver. In the absence of waiver, 
however, you will give them effect.’’15 


Where the contract for the construction 
of a building costing over $24,000 con- 
tained a clause that the owner ‘‘shall not 
be liable for any extra work unless the 
additional amount to be paid for it shall 
be first determined’’ in a certain manner 
and indorsed in writing by both parties 
on the contract, the performance of extra 
work to the amount of only $38.50, with- 
out an agreement concerning the price 
being endorsed on the contract, it was 
held that there was no waiver of that 
provision of the contract, and that the con- 
tractor could not recover for such extra 
work. ‘‘If, under a contract containing 
such a provision, a builder was requested to 
and did perform extra work of such a mag- 
nitude that the idea that it was intended 
he should have no additional pay there- 
for would appear highly unreasonable or 


absurd, a court might, nothing appear- 


ing to the contrary, conelude that there 


(15) O'Keefe y. St. Francis’s Caurch, 59 Conn. 
551; 22; Atl. 326. ‘ 
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was a mutual intention to waive such pro- 
vision. But such is not the case here. 
The written contract on the face contem- 
plated that additions from the contract 
work might occur from time to time dur- 
ing the progress of the building. An ex- 
press stipulation on the subject was in- 
serted therein, with one to the effect that, 
unless the value of the additions or de- 
ductions should be determined and the ad- 
vantage as to cost of the building for the 
one side or the other be noted on the con- 
tract, the same shall be deemed forfeited. 
The agreement was eminently fair. If the 
price was lessened by the change, the 
understanding was just as express that 
no advantage to the proprietors should 
acerue thereby in the absence of the 
agreed evidence endorsed upon the con- 
tract, as was the understanding’ with re- 
spect to loss of advantage by the builder. 
The provision in that regard was a very 
wise one, and should be viewed favorably 
by the court rather than set aside upon 
a trifling pretext. The idea of the par- 
ties was, plainly, that trifling changes 
might oceur in the design of the building 
during the progress of its erection, and 
that the proprietors should be free to 
order them made without thought of how 
the same would affect the cost of the 
structure, unless a claim should be made 
therefor seasonably, the effect upon the 
eontract price of the building to be de- 
termined in the manner agreed upon, and 
the fact in that regard be endorsed 
thereon. The changes for which the 
$38.50 was allowed by the court were 


clearly within that provision,1® 


(16) Davis v. La Crosse Hospital Ass’n, 121 
Wis. 579; 99 N. W. 351; 1 Ann. Cas. 950. 


W. W. THOoRNTON.. 
Indianapolis, Ind. 





Young Wife: “The postoffices are very care- 
less sometimes, don’t you think?” 

Sympathetic Friend: “Yes, dear, why?” 

“Fred sent me a postcard yesterday from 
Philadelphia, where he is staying on business, 
and the silly postoffice people put an Atlantic 
City mark on the envelope.”—-Minneapolis 
Tribune. 





NEGLIGENCE—GUEST IN AUTOMOBILE 


SHARP v. SPROAT 
208 Pac. 613. 


Supreme Court of Kansas, July 8, 1922. 


An invited guest, riding in an automobile 
driven at an excessive and dangerous speed, is 
required to exercise such care as is reasonable 
and practical to avoid injury to himself, and if 
he fails to warn the driver, remonstrate with 
him, or demand that the automobile be stopped 
so that he may leave it or take any precaution 
for his own protection, when there is time and 
opportunity to do so, no recovery can be had 
for injury sustained by him through the negli- 
gent operation of the car. 


T. F. Doran and Clayton E. Kline, both of 
Topeka, for appellant. , 

J. W. Newell and William Wallace, both of 
Topeka, for appellees. 

JOHNSTON, C. J. T. A. Sharp and Etta 
Sharp were the parents of Randle Sharp, who 
was killed in aii automobile accident near Sil- 
ver Lake. He was riding as a passenger in the 
automobile, and the defendant was operating 
it at the time of the accident. Defendant and 
three others started from Topeka to attend a 
baseball game between the colleges of Wash- 
burn and St. Marys. Randle Sharp was a 
student at Washburn and a member of the base- 
ball club. The players, including Sharp, were 
being conveyed in a truck to St. Marys, and 
the truck had broken down near Silver Lake. 
When Sproat drove into Silver Lake he was 
requested to take some of the players to St. 
Marys. Sharp and one Erickson were taken 
into the Sproat car. After they left Silver 
Laké and had gone about one-quarter of a mile, 
the automobile was turned over, and Sharp 
was killed. Sproat was driving the automobile 
at a speed of from 45 to 50 miles per hour, 
and had been driving at that rate of speed 
about one-quarter of a mile. The two players 
with two others occupied the back seat of the 
automobile, and Erickson was holding Sharp 
on his lap, when the accident occurred. The 
jury found that the speed was from 45 to 50 
miles per hour; that that speed had been main- 
tained for about a quarter of a mile prior to 
the overturning of the automobile; that neither 
Sharp nor any one else in‘ the car protested 
against the rate of speed, or requested the 
driver to slow up. The jury found in favor of 
the plaintiff, awarding damages in the sum of 


' $4,500. 
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(1-3) The principal ground of complaint is 
the instructions given and refused. The de- 
fendant insists that the instruction requested 
which relates to contributory negligence should 
have been given. An instruetion on the sub- 
ject of contributory negligence was given as 
follows: 

“It is claimed by the defendant in his answer 
that the deceased, Randall Sharp, was guilty 
of contributory negligence in not making any 
protest against the speed at which the car was 
going, if there was excessive speed, or protest 
against the manner in which the car was op- 
erated, but that the deceased concurred and 
participated in the negligence of the detendant, 
if any there was, which the defendant denies. 
In this connection I will say to you that it was 
the duty of the deceased, Randall Sharp, to 
act with ordinary care under the circumstances, 
for his own safety, and if he was guilty of 
negligence which contributed to his injury, 
then the plaintiffs in this case cannot recover, 
even though you find the defendant was guilty 
of negligence, as charged.” 

The instruction requested upon the refusal 
of which error is assigned, reads: 


“You are instructed that if you find trom the 
evidence that Randall Sharp was a young man 
20 years old, in the possession of all his facul- 
ties, and that at the time of the accident com- 
plained of he was riding in an automobile 
driven by the defendant at a dangerously high 
rate of speed, and that he had been riding in 
said automobile for a sufficient distance prior 
to the accident for him to become aware that 
said automobile was being driven at a high 
and dangerous rate of speed, and if you fur- 
ther find that Randall Sharp made no protest 
to the defendant against the high rate of speed 
of the automobile, and did not request the de- 
fendant to stop or slow down the car, then I 
instruct you that Randall Sharp was guilty 
of contributory negligence, and the plaintiffs 
cannot recover in this action.” 

This instruction, or one of similar import, 
should have been given. In the one given the 
Court informed the jury that it was the duty 
of Sharp to act with ordinary care for his 
own safety, and that if his negligence in that 
respect contributed to his injury and death, 
no recovery could be had, although the de- 
fendant was also found to be guilty of negli- 
gence. The duty of a guest and the care to be 
exercised for his own safety under the cir- 
cumstances was not stated. Before the jury 
could determine whether Sharp had exercised 
due care for his safety it was necessary that 
they should be informed and understand what 





duties the law imposes upon an invited guest 
while riding with a reckless or careless driver. 
The rules governing the duties of a guest and 
the precautions to be taken for his own safety 
differ from those imposed upon the driver or 
one acting independently. It has been decided 
that: 

“Where one person is riding with another 
for the mutual pleasure of both, with equal 
opportunity to see and ability to appreciate the 
danger, and is in fact looking out for herself, 
but makes no effort to avoid the danger, she 
is chargeable with the want of care which re- 
sults in injury.” Bush v. R. R. Co., 62 Kan. 
709, 64 Pac. 624. 

In speaking of the kind of care which one 
who is riding with a reckless driver or in an 
automobile known to be unsafe should exer- 
cise, it was said: 

“If in starting upon a trip he discovers that 
the driver is running the car recklessly, it may 
devolve upon him to insist that the driver shall 
stop the car and allow him to alight or to take 
some suitable steps for his own protection, and 
if he failed in this regard he might be denied 
a recovery for injuries subsequently sustained.” 
Anthony v. Kiefner, 96 Kan. 194, 150 Pac. 524, 
L. R. A. 1915F, 876 Ann. Cas. 1916E, 264. 

In a later case, where a person who was 
riding with an owner and driver of a car was 
injured at a railroad crossing, and neither 
of the occupants of the car had taken proper 
precautions for their own safety, it was said: 

“A mature person, who attempts to cross an 
interurban railroad track without taking any 
precautions for his own safety, while riding in 
an automobile with another, who is driving. 
cannot recover damages for injuries sustained 
in a collision with a car on the track, when by 
looking he could have seen the approaching car 
in time to have warned the driver of danger.” 
Kirby v. Kansas City, K. V. & W. R. Co., 106 
Kan. 163, 186 Pac. 744. 


In Knight v. A. T. & S. F. Ry. Co., 110 Kan. 
—, 206 Pac 893, a mature person, riding in 
an automobile driven by the owner, sustained 
in juries in a collision at a railroad crossing, 
and it was decided that if she had failed to look 
for an approaching car and could have seen 
it in time to have warned the driver, she was 
guilty of contributory negligence that barred 
recovery. In another crossing case, where a 
person was riding in an automobile driven and 
controlled by another, and who had sustained 
injuries in a collision with a railroad train, a 
question arose as to whether due care had been 
taken by him, and while it was determined 


that it could not be decided as a matter of law 
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that the plaintiff was negligent in failing to see 
that the automobile was stopped before at- 
tempting to cross the railroad tracks, it was 
decided that he was charged with the duty of 
looking out for hig safety so far as practicable. 
the Court saying: 

“The plaintiff, however, was under a positive 
duty to take reasonable precautions for Tiis 
own safety. Whatever else that may have in- 
volved, it required him to keep an outlook for 
a train, particularly on his side of the car, 
and to give the driver notice as soon as he dis- 
covered one.” Kessler v. Davis, 111 Kan. ——, 
207 Pac. 799. 

These authorities show that a guest or in- 
vitee, riding in an automobile with a reckless 
driver, is required to exercise reasonable care 
for his own safety, and that if he fails to ex- 
ercise such care to avoid injury to himself he 
cannot recover. What was the duty of the 
guest and what care should he have exercised 
under the circumstances? These were vital 
questions in the case, and the jury needed the 
advice of the Court as to the duties fmposed 
upon the invited guest and the care which it 
required of him when riding in an automobile 
at a dangerous speed. He certainly is required 
to do whatever is reasonably necessary to avoid 
injury to himself. If he had time and oppor- 
tunity to do so he could have warned the 
driver, could have protested against the exces- 
sive speed, or have asked the driver to stop 
and allow him to leave the automobile. 
Whether ‘a warning protest or request would 
have been heeded by the defendant is ques- 
tioned, but whatever the effect would have 
been, as the danger was obvious, it was the 
duty of Sharp at least to remonstrate against 
the dangerous speed, or insist that he be al- 
lowed to leave the car, if there was time to 
do so after the danger becanie apparent. In 
White v. Portland Gas & Coke Co., 84 Or. 643, 
165 Pac. 1005, the Court, while stating that a 
rule applying to every case of this kind could 
not be laid down, said: 

“It is plain, however that an invited guest 
is not to be supine and inert as mere freight. 
Accepting the hospitaiity of his friend does not 
excuse him from the duty of acting for his 
own safety as a reasonably prudent person 
would under like conditions.” 

The same rule was declared in Atwood v. 
Utah L. & R. Co., 44 Utah, 366, 140 Pac. 137, 
as follows: 

“Of course every one who may be riding in 
a vehicle, whether as passenger, invitee, or 
otherwise, must always exercise ordinary care 
and prudence to avoid injury to himself, and 





to that end, in case of imminent danger, must 
leave the vehicle in case such a course is prac- 
tical and necessary to avoid injury. Again, he 
may not sit silently by and permit the driver 
of the vehicle to enegunter or enter into open 
danger without protest or remonstrance and 
take the chances, and, if injured, seek to re- 
cover damages from the driver of the vehicle 
or from the one whose negligence concurred 
with that of the driver’s, or from both.” 

A like view was taken in Hardie v. Barreit, 
257 Pa. 42, 101 Afl. 75, L. R. A. 1917F, 444, 
where the Court remarked: 

“The rule is well established that, when pos- 
sible dangers, arising out of the negligent 
operation of a hired vehicle or a conveyance in 
which one is riding as an invited guest, are 
manifest to a passenger, who has any adequate 
opportunity to control the situation, if he sits 
by without protest and permits himself to be 
driven on to his injury, this is negligence which 
will bar recovery.” 

Of course Sharp could only be held for his 
personal negligence, and whether or not in 
the exercise of ordinary care he had time and 
opportunity to give a warning, make a protest, 
or take other precautions to avoid injury to 
himself, was a question of fact for the jury. 
It is earnestly urged that the distance traveled 
at an excessive speed was so short and the time 
that elapsed in going the short distance was 
so brief that it gave Sharp little, if any, time 
to caution the defendant or remonstrate with 
him as to the reckless speed. The distance 
traveled after Sharp entered the car was only 
about half a mile, and the jury found that the 
car had only been driven at the speed of 45 
to 50 miles an hour for a distance of a quarter 
of a mile. The time for protesting against the 
reckless driving was very short, but it cannot 
be said as a matter of law that there was not 
sufficient time for protest after the danger 
was or should have been realized by Sharp. 
Whether there was time and opportunity for 
one riding in a back seat of an automobile to 
observe the danger and remonstrate with the 
driver or to take other precautions to avoid 
the danger was a question of fact for the jury 
to determine after the Court had given in- 
structions as to the duty of a guest to exer- 
cise reasonable prudence for his own protec- 
tion. The instruction requested was a fair 
statement of the governing rule in such a case, 
and it or one embodying the same rule should 
have been given to the jury. 

(4) Under the evidence Sharp cannot be re- 
garded as having been engaged in a joint ad- 
venture with the defendant and others, and 
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hence there was no error in overruling the de- 
murrer to plaintiff's evidence. Kessler Vv. 
Davis, supra. 

For the error mentioned in charging the 
jury the judgment is reversed, and the cause 
remanded for a new trial. 

JOHNSTON, C. J., and BURCH, MASON, 
PORTER, and DAWSON, JJ., concurring. 

MARSHALL, J. dissenting. 

WEST, J. (dissenting). When Sharp was 
killed the car had been running at 45 to 50 
miles an hour for only a quarter of a mile. 
The mathematics of this situation shows that, 
counting the speed at 45 miles an hour, he had 
20 seconds in which to ascertain his danger 
and’ go through the manifestly useless opera- 
tion of warning the driver to slow down. To 
my mind this is too infinitesimal to require 
giving the requested instruction. Moreover, I 
regard the one which the trial court gave as 
proper and sufficient. 





NOTE—Care Required of Guest Riding in 
automobile.—While the negligence of the driver 
of an automobile is not attributable to an 
occupant riding with him, the occupant must 
exercise ordinary care for his own safety. 
Berry, Automobiles (3d ed.), Sections 500, 520. 


This rule applies as between members of a 
family, co-employees, members of a fire de 
partment, policeman and auto patrol chauffeur, 
nurse and ambulance driver, dealer’s chauffeur 
and prospective purchaser. Berry, Automobiles 
(3d ed.), Sections 502-508. 


A guest may properly be held to the duty of 
keeping a lookout, but he is not bound, as mat- 
ter of law, to anticipate that an approaching 
automobile from the opposite direction will 
violate the law of the road by keeping to the 
left side, nor, when the automobile is barely 
moving, that warning necessarily shall be 
sounded, even though that duty is exacted of 
the driver by statute. Willis v. Schertz, Ia., 
175 N. W. 321. 


“When dangers, which are either reasonably 
manifest or known to an invited guest, con- 
front the driver of a vehicle, and the guest 
has an adequate and proper opportunity to 
control or influence the situation for safety, if 
he sits by without warning or protest and per- 
mits himself to be driven carelessly to his in- 
jury, this is negligence which will bar recov- 
ery.”—Minnich v. Easton Tr. Co., Pa. St., 110 
Atl. 273. 


If the passenger sees or hears anything in- 
dicating danger that the driver cannot or prob- 
ably does not see or hear, it is his duty to tell 
the driver. But it is not incumbent upon the 
passenger to tell the driver of every approach- 
ing street car or other vehicle, or of every de- 
fact in the highway, which is as manifest to the 
driver as to the passenger. Toledo & O. C. Ry. 
v. Fippin, 32 Ohio Cir. Ct. R. 755, aff'd 86 
Ohio St. 334. 





The mere fact that one riding with a motor- 
ist who is negligent in driving fails to require 
the motorist to exercise proper care or take 
other steps for his own protection, does not nec- 
essarily render him contributorily negligent as 
matter of law. Cram v. Des Moines, Ia., 172 
N. W. 23, 18 N. C. C. A. 162. 


It is not negligence per se to ride in an auto- 
mobile over a muddy and slippery road, even 
in the nighttime—Dillabough v. Okanogan 
County, 105 Wash. 609, 178 Pac. 802. 


Where one of the occupants of an automobile 
suggested, when within a block of the street 
intersection where the accident occurred, that 
the driver speed up, which suggestion was com- 
plied with, plaintiff was not negligent for do- 
ing nothing more than protesting against the 
rate of speed, as the time was too short in 
which to do more. Rappaport v. Roberts, Mo. 
App., 203 S. W. 676. 


Whether or not the plaintiff exercised due 
care for her safety by remaining in a disabled 
automobile while it was being towed by a rope 
through the traffic of a public highway, and in 
committing herself to the care of a strange 
driver, with whom, on account of the length 
of the rope and the noise of the machinery, it 
was difficult to communicate, during which trip 
her machine was truck by a street car, was 
held to be a question for the jury. McLaugh- 
lin v. Pittsburg Rys. Co., 252 Pa. St. 32, 97 
Atl. 107. 


A passenger for hire has been held not guilty 
of contributory negligence in not warning, ad- 
vising or directing the driver in case of emer- 
gency, or in not attempting to control the 
acts of the driver in passing other cars. Wil- 
son v. Puget Sound El. Ry., 52 Wash. 522, 101 
Pac. 50. 

That a guest in a touring car rode with the 
owner at 15 to 20 miles an hour for several 
blocks, without protesting, was held not to 
charge her with negligence as matter of law, 
although the maximum rate of speed permitted 
by law was 10 miles an hour Holland v. Yel- 
low Cab Co., Minn., 175 N. W. 536. 


A passenger in an automobile, provided by a 
railroad company to convey its passengers to 
another road, who had no control over the 
driver, was not negligent in failing to attempt 
to take steps to lessen the excessive speed of 
the car. Harmon v. Barber, 247 Fed. 1, 159 
Cc. C. A. 219. 

Where the plaintiff, a negro, sat in the front 
seat of an automobile which approached a rail- 
road crossing at four or five miles an hour, 
and an approaching train could have been 
seen and heard by him and the driver when 
they were 60 or 70 feet from the track, and 
the automobile continued from this point with 
the view obscured until it was 10 or 12 feet 
from the track, when the train was seen ap- 
proaching about 60 feet away, at 20 miles an 
hour, and the plaintiff made no effort to escape, 
although there was no door or other obstacle to 
prevent him from stepping to the street, it was 
held that his negligence barred recovery. Coby 
v. Quincy, O. & K. C. R. Co., 174 Mo. App. 648, 
161 S. W. 290. 
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ITEMS OF PROFESSIONAL INTEREST 


UNITED STATES CIVIL SERVICE 
EXAMINATION 


LAW CLERK. 


The United States Civil Service Commission 
announces an open competitive examination for 
law clerk on January 10, 1923. Vacancies in 
positions of law clerk and law examiner, in the 
Federal Classified Service, for duty in Wash- 
ington, D. C., or elsewhere, at $1,200 to $2,000 
a year (plus “bonus”), and in positions re- 
quiring similar qualifications, at these or 
higher or lower salaries, will be filled from 
this examination, unless it is found in the in- 
terest of the service to fill any vacancy by 
reinstatement, transfer or promotion. 


Range in Salary—The entrance salary within 
the range stated will depend upon the quali- 
fications of the appointee as shown in the ex- 
amination and the duty to which assigned. 

Bonus—Appointees whose services are satis- 
factory may be allowed the increase granted 
by Congress of $20 a month. 

Citizenship and Sex—aAll citizens of the 
United States who meet the requirements, both 
men and women, may enter this examination; 
appointing officers, however, have the legal 
right to specify the sex desired in requesting 
certification of eligibles. 

Duties—The duties of appointees will be to 
handle or assist in the handling of general 
legal matters which may arise, in the several 
departments and bureaus, such as indexing 
and codifying laws, statutes and decisions; 
preparing briefs, memoranda and opinions, 
ete., and the handling of correspondence bear- 
ing on legal matters. 

Subjects and Weights—Competitors will be 
rated on the following subjects, which will 
have the relative weights indicated: 

1. Letter writing (the competitor will write 
an appropriate letter on either of two 
given legal subjects). 20 

2. General law (practical questions cover- 
ing the entire field of general law 
excepting technical rules of practice 


and procedure and statutory laws not 
COMMON tO All States nce eeeercrnnnrenee . 50 


3. Education and experience (rated on 
sworn statements given by applicant 
in application Form 1312) 02... . 30 


Total 100 

Write the United States Civil Service Com- 

mission, Washington, D. C., for full informa- 
tion. 











RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL 
ETHICS 


QUESTION No. 211 

A widow (also sole legatee) is appointed 
and qualifies as executrix of her deceased bus- 
band; she is without means except as derived 
from the personal estate of her husband; her 
husband left no real property, and no debts 
except a judgment debt which at the time of 
his death was about to expire by limitations 
unless revived against him; the judgment 
creditor is probably unaware of the death and 
available assets. 


In the opinion of the committee may the 


lawyer who is advising the executrix properly 


advise her not to take any steps to advertise 
for creditors, or not to account voluntarily as 
executrix, in the hope that the rights of the 
judgment creditor may lapse, and that she may 
thus acquire the personal estate free from his 
claim? 


ANSWER No. 211 


The question implies that the judgment cred- 
itor’s right is superior to that of the legatee; 
the committee does not consider that the law- 
yer is justified in advising the executrix to dis- 
regard the rights of the creditor nor to resort 
to any trick or device to defeat them. Whether 
it is the legal duty of the executrix to adver- 
tise or whether such advertisement is merely 
permissive and for the protection of the execu- 
trix, is a question of law, dependent upon the 
proper construction of a statute providing for 
advertisement, and the committee does not at- 
tempt to construe statutes nor to define statu- 
tory duties. The lawyer may, in the opinion 
of the committee, properly advise his client his 
opinion of the statutory duty. But in the 
committee’s opinion it would not be profes- 
sionally proper for the lawyer to devise a plan 
whereby the rightful payment of the creditor 
is defeated. 

QUESTION No. 212 


We employ a clerk who is not an attorney, 
to take care of our commercial collection de- 
partment, under our supervision. We receive 
daily a number of telephone calls and inquiries 
regarding such cases, and in order to identify 
the person in charge and relieve ourselves of 
confusion, we are considering the advisability 
of printing a card and having an appropriate 
note on our stationery somewhat as follows: 
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(Telephone) 


A and B 





Counsellors at Law 
(Address) 
Commercial Dept. 


SSS 


In the opinion of the committee is such a 
card objectionable? 


ANSWER No. 212 


In the opinion of the committee, the cards 
or stationery of a law firm should not repre- 
sent a layman as conducting or managing a 
department of the lawyer’s professional busi- 
ness; it lends itself too readily to the solicita- 
tion of employment or the using of it for ad- 
vertising purposes by the layman so employed. 


QUESTION No. 213 


A and B are co-partners in the general prac- 
tice of the law. A is the holder of a substan- 
tial portion of the capital stock of the D cor- 
poration. The D corporation, in turn, is the 
owner of all of the capital stock of the E cor- 
poration. The D corporation is engaged in a 
general manufacturing business, and the E 
corporation is engaged in the purchase and 
sale of bonds and other securities. When A 
and B as a co-partnership are requested to as- 
sist or advise in the purchase of securities for 
clients is there any impropriety in purchasing 
such securities through the E corporation 
which would make a profit on such transac- 
tions, provided always that the client pays no 
greater price than would be paid through any 
other brokerage house, and provided further 
that the recommendations of the partnership 
as to such securities are not influenced by the 
character of securities that the E corporation 
may at that time be desirous of purchasing or 
selling? In other words if the partnership ex- 
ercises entire good faith in its recommenda- 
toins and efforts on behalf of clients, does the 
indirect financial interest of A in the E cor- 
poration make it improper for such transac- 
tions as are above enumerated to be handled 
through said corporation? 


ANSWER No. 213 


In the opinion of the Committee, a lawyer 
should not advise the employment of a com- 
pany in which he has a personal interest, for 
the purpose of making investments for the 
client, without fully and fairly informing his 
client of his interest in the company. 


Laws 1910, § 
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1. Arrest—Misdemeanor.—An attempt by a con- 
stable and others to arrest one charged with a mis- 
demeanor not committed in the officer’s presence, 
and who was not endeavoring to escape, was un- 
lawful, where, though a warrant had been issued, 
it was not in the hands of the constable, but in 
the hands of the sheriff, who was several miles 
away.—Giddens vy. State, Ga., 113 S. E. 386. 

2. Attorney and Client—Amount of Fee.—An in- 
struction that, in determining the value of an at- 
torney’s services, the jury should consider his abil- 
ity, standing, experience, and reputation as an 
attorney in the prosecution of such actions, also 
the nature of the controversy, the questions in- 
volved, necessity of his services, importance of the 
litigation, and value of property involved, and 
time and labor expended under contract of em- 
ployment, together with investigations of legal 
questions involved, held proper in an attorney’s ac- 
tion against a party compromising and settling 
an action without his consent, in view of Rev. 
249.—Chowning v. Ledbetter, Okla., 
208 Pac. 829. 

3. Bankruptcy—Homestead.—Surplus from sale 
under mortgage foreclosure before adjudication in 
bankruptcy held properly set apart by the trustee, 
on claim of bankrupt, for exemption as a home- 
stead.—_In Re Ramseur, U. S. D. Fed. 575. 

4.——Partnership.—It is a general equity rule 
that, in the administration and distribution of the 
assets of a partnership and its members, partner- 
ship debts should in the first place be paid out 
of partnership assets, and individual debts out of 
individual assets, and that partnership creditors 
cannot resort to individual assets, nor individual 
creditors to partnership assets, except in case of 
surplus, and this rule is applied to distribution in 
bankruptcy by Bankruptcy Act, § 5f (Comp. St. § 
9589).—Titus v. Maxwell, U. S. C. C. A. 281 Fed. 
433. 

5.—Schedules.—Evideéence that, 
voluntary bankruptcy, the bankrupt sold _ stock 
owned by him in a corporation of which he was 
an officer to his father for its par value, and spent 
the proceeds, and that after the adjudication the 
father returned the stock to the bankrupt, who 
again became an officer of the corporation, held 
sufficient, with the admissions of the bankrupt, to 
sustain the finding of the master and the District 
Court that at the time of the sale he intended to 
avoid the inclusion of all his property in the sched- 
ules to be filed in the bankruptcy proceedings, so 
as to authorize refusal of his discharge.—Arenz v. 
Astoria Sav. Bank, Cc. Cc Fed. 530 

6. Banks and Banking—Attorney’s Fees.—Un- 
der the provisions of C. S. § 6576, a law firm is 
entitled to an attorney’s lien on the proceeds of a 
judgment in foreclosure on behalf of a bank ob- 
tained by them before the insolvency of such bank, 
which lien is prior to the lien of depositors or oth- 
er creditors of the bank, the proceeds of which 
may be applied as directed by them.—Fralick v. 
ed D’Alene Bank & Trust Co., Idaho, 208 Pac 
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7.—Collections.—One collecting commercial pa- 
per through the agency of banks impliedly con- 
tracts that the business may be done according to 
their well-known usages so far as to permit the 
money collected to be mingled with funds of the 
collecting bank.—Central Trust Co. v. Hanover 
Trust Co., Mass., 136 N. E. 336. 

8.——Conversion.—A petition in an action to re- 
cover money left with defendant to be transferred 
to Poland, alleging that the money was left with 
defendant, and that defendant agreed to transfer 
the money within a reasonable time, and that de- 
fendant failed to perform its contract, and has con- 
verted the money to its own use, was sufficient.— 
Western Union Telegraph Co. v. Rauch, Tex., 243 
S. W. 526. 

9.——Drafts.—The drawer of a draft by making 
it collectible through a trust company in which the 
drawee had a deposit authorized collection by 
charging the drawees’ account by their direction, 
and contemplated the relationship of debtor and 
creditor after the collection, notwithstanding a di- 
rection to remit the proceeds when _ collected.— 
Hecker-Jones-Jewell Milling Co. v. Cosmopolitan 
Trust Co., Mass., 136 N. E. 333. 

10.— Sovereign Right.—Where the assets of an 
insolvent bank, having state funds on deposit, 
passed into the possession of the State Bank Com- 
missioner before the state exercised the right of 
priority that comes to it from the common law 
as a sovereign right, such right was lost, and was 
not enforceable by the surety who guaranteed the 
repayment of the funds.—National Surety Co. v. 
Pixton, Utah, 208 Pac. 878. 

11.——Transfer of Money.—Where defendant, an 
express company, issued to plaintiff, who desired 
to transmit money to Austria, a receipt for the 
amount to be paid to a designated person in Vien- 
na, in Austrian money, and the express company 
would secure a bank book from the Vienna bank, 
the burden of proof was on defendant, where it 
failed to deliver a bank book, to show that the 
money was in fact deposited in a bank.—Dermer 
v. Barrett, N. Y., 195 N. . 70 

12. Bills and Notes—Indifference.—A purchaser 
in good faith should be one who has purchased 
with due regard for the rights of the maker, and 
not one who relying wholly upon paying value for 
the note and purchasing before maturity without 
knowledge of any defense, is indifferent as to 
whether the note was honestly obtained from 
the maker.—Shawnee State Bank v. Vansyckle, 
Neb., 189 N. W. 607. 


13.—Imnocent Purchaser.—‘‘Whether plaintiff 
has sufficiently satisfied the burden resting upon 
him and made good his claim to be an innocent 
purchaser of a note is a question of fact for the 
jury, save in those instances where the testimony 
is not only consistent with the good .faith of such 
purchase, but is such that no fair-minded person 
can draw any other inference therefrom.’’—Auld v. 


Walker, 107 Neb.——, 186 N. W. 1008.—Shawnee 
State Bank v. Lydick, Neb., 189 N. W. 603 
14.——Presentment.—Unless the drawee had 


notice of the draft before he received the proper- 
ty, the exact time of its presentment is not im- 
portant in determinng the rights of the payee as 
sprinst him.—Hoven v. Leedham, Minn., 189 N. 
15.——Signer.—Under the provisions of C. S. § 
5887, and Sngending to the law merchant, of which 
the statute is declaratory, any official designation 
added to the name of one signing a roa 
note is merely descriptio personae, and does not 
of itself relieve the party so signing from personal 
liability.—Taylor v. Fluharty, Idaho, 208 Pac. 866. 


16. Carriers of Grain—Passing Title—One who 
purchases certain cars of wheat on the railroad 
track, procures shippers’ orders bills of lading to 
himself as consignor and consignee, and draws 
drafts on certain grain companies for the price 
of the wheat, and indorses such bills of lading and 
attaches them to the drafts and deposits the same 
in the bank, and receives credit therefor subject 
to. check, thereby passes the title of the wheat 
- the bank.—Burdg v. Scott, Kansas, 208 Pac. 


17. Carriers of Live Stock—Burden of Proof.— 
In an action by a shipper for damage to an unac- 
companied interstate shipment of hogs, proof of 
delivery of the hogs to the shipper in condi- 
tion, and that some were dead on redelivery by 
the carrier, made a prima facie case for the ship- 
per, and cast the burden on the carrier to show 
that the loss or injury was caused by the animals’ 
own vice or inherent infirmity and without fault 





on the part of the carrier.—Hartford Fire Ins. 
Co. v. Payne, Mo., 243 S. W. 357. 

18.——-Liability—The mere fact that one of a 
shipper’s horses died on the route or was killed 
by the other horses does not create liability on the 
part of the carrier.—Chaimson v. American Ry. Ex- 
press Co., Wisc., 189 N. W. 529. 

19. ‘Carriers of Passengers—Taxi.—Where a taxi- 
cab in charge of a chauffeur to carry people for 
undertakers, and in so doing he was to some ex- 
tent under direction of a funeral director but it 
did not surrender complete control, it was a com- 
mon carrier as to a passenger therein, and was 
liable for a negligent injury to her, regardless of 
who paid for the service.—Burke v. Shaw Trans- 
fer Co., Mo., 243 S. W. 449. , 

20. Commerce—Interstate.—A railroad employee, 
engaged in repairing a track used by the railroad 
for carrying passengers and freight from points 
without the state through the state, was engaged 
in interstate commerce.—Thornhill v. Davis, 8S. C., 
113 S. E. 370. 

21.——State Regulation.—The state through the 
Public Utilities Commission has the power to regu- 
late the sale of natural gas in this state by fixing 
a reasonable price therefor, where the gas is pro- 
duced in Oklahoma, transported through pipe lines 
into this state, and here sold to distributing com- 
panies that in turn sell the gas to the consumers 
thereof in a large number of cities in this state.— 
State v. Kansas Natural Gas Co., Kan., 208 Pac. 
62 


2. 

22, Conspiracy—Possession.—In an action by a 
corporation against its employees for conspiracy 
to convert and converting oil-drilling machinery, 
it was not necessary to show that all of the em- 
ployees were in actual physical possession of the 
property in order to show a conversion, if the evi- 
dence showed a conspiracy to convert.—Hoad v. 
Aritex Oil Co., Tex., 243 S. W. 490. 

23. Constitutional Law—County Property.—The 
statute (Laws 1921, c. 120) providing for the hous- 
ing of municipal courts in the county courthouse 
does not interfere with vested rights of the coun- 
ty in such property, and is not unconstitutional as 
a deprivation of the use of property without due 
process of law; nor does it deny the equal protec- 
tion of the law.—State v. Board of Com’rs, Neb., 
189 N. W. 639. 

24.——Intoxicating Liquor.—Act No. 39 of 1921 
(Ex. Sess.) does not discriminate against any one 
or violate the equal protection clauses of the Con- 
stitution because of the provision that it shall 
not apply to the possession of intoxicating liquors 
in one’s residence for his own consumption and 
that of his family and bona fide guests.—State v. 
Anding, La., 92 So. 889. 

25.—Motion Picture Censor Law.—The requir- 
ing of motion picture news reels to be censored 
under Laws 1921, c. 715, providing for the censor- 
ship of motion pictures, is not a denial of the 
equal protection of the laws, since the news reel 
is not in the same legal category as a nquaeee- 
—Pathe Exch. v. Cobb, N. Y., 195 N. Y. S. 661. 

hools.—Under Const. U. S. Amend. 1, 
and Const. N. Y. art. 1, § 3, gupceneens religious 
freedom, and article 9, §§ 1, 4, requiring free com- 
mon schools, but prohibiting aid or maintenance 
other than for examination or inspection of any 
school or institution under the control or direction 
of a religious denomination, the state will not in- 
terfere with instruction in schools under the con- 
trol of a religious denomination, where secular and 
religious education are combined, but it may not 
assist or aid in such instruction, directly or in- 
a v. Donahue, N. Y., 195 N. Y. 8S. 


5. 

27. Contracts—Lobbying.—An agreement by 
trustees of an independent school district to pay 
plaintiffs certain comupcnantin® if they would ‘“‘ac- 
complish the defeat, if possible, of a ce n pro- 
posed legislative bill which was then contemplated” 
affecting the district is invalid as contrary to pub- 
lic policy, and violative of Pen. Code 1911, art. 196, 
such con t being a “‘lobbying’’ cont de- 
nounced by the statute; the term “lobbying” sig- 
nifying the addressing or soliciting of members of 
a legislative body with the purpose of influe cing 
their votes.—Graves & Houtchens v. Diamo Hi 
Independ. School Dist., Texas, 243 S. W. 638. 

28. Corporations—Act of Individual—If stock 
was purchased from defendant page ee nes and a 
check given in payment therefor, plaintiff's right 
to recover the omens ps on nondelivery of the 
stock was not affect because, at the juest 
of defendant’s agent, he made the check payable 
to a corporation of which defendant was _ 
dent.—Wilson v. Davison, Mass., 136 N. E. 354. 
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29..—-Fraud.—A personal action may be main- 
tained by the owner of a majority of the stock to 
recover for the depreciation of her stock, where 
she was fraudulently induced to vote for a reso- 
lution of bankruptcy of the corporation and suf- 
fered damages therefrom.—Page v. Clark, N. Y., 
195 N. Y. S. 529. 

30.—Location.—Upon this record it cannot be 
held that defendant, a national bank, limited by 
law both as to locality and kind of business, was 
engaged in business in this state at the time the 
summons was served.—Louis F. Dow Co. v. First 
Nat. Bank, Minn., 189 N. W. 653. 

31.——Minority Stockholder—Directors and of- 
ficers of a corporation owe stockholders the active 
duty of honesty and good faith in the transaction 
of the business of the corporation and in their 
dealings with it. If earnings are made from which 
dividends should be paid they will not be permitted 
to carry them into surplus so as to prevent a 
their so doing a court of equity at the suit of a 
minority stockholder from sharing corporate gains 
or so as to depress his stock; and in the event of 
minority stockholder will direct the payment of a 
dividend. The court did not err in refusing to or- 
der a larger special dividend than ten per cent.— 
Seitz v. Union Brass & Metal Mfg. Co., Minn., 
189 N. W. 586. 

32.—Secret Agreements.—It is not a defense 
to an action by a corporation to recover on a 
stock subscription that some of the subscribers 
were permitted to pay in labor or property, since 
secret agreements to that effect, being contrary 
to their agreement to pay cash, are not binding on 
the corporation.—Enterprise Sheet Metal Works v. 
Schendel, Mont., 208 Pac. 933. 

33.——Stock Contracts.—A contract to repur- 
chase corporate stock for the sale price with in- 
terest at the end of a year if the buyer were dis- 
safisfied with the contract is not a strictly op- 
tional contract, and time is not of the essence. 
though in the absence of an agreement to that ef- 
fect all circumstances show such intention.—Lane 
v. Nunn, Mo., 243 S. W. 427. 

34. Covenants—Restrictions.—Where restrictions 
by owners of specified ground as to the character 
of buildings to be erected thereon were modified, 
to permit the erection of any kind of a semide- 
tached house thereon, an apartment house, not in 
violation of the Tenement House Law as to the 
space of ground to be used, could be erected.— 
Blank v. Evens, N. Y., 95 N. Y. S. 709. 

35. Criminal Law—lIntoxicating Liquor.—Act No. 
39, of 1921 (Ex. Sess.), § 4, providing that nothing 
therein shall be construed to forbid the possession 
of intoxicating liquors in one’s private dwelling, 
etc., or prevent a householder from brewing beer 
and fermenting wine for the use of himself and 
family, though probably not warranted by the fed- 
eral amendment and statute, is not foreign to the 
purpose of the act, and does not introduce a dif- 
ferent object and purpose, and violates no provi- 
sion of the state Constitution.—State v. Coco, La 
92 So. 883. 

36. Death—Surgeons Misrepresentation—Misrep- 
resentations by surgeons as to the necessity and 
seriousness of an operation, whereby the patient 
was induced to consent to an operation which re- 
sulted in her death, constitute a “wrongful act” 
resulting in death, for which the administrator may 
sue, under Decedent Estate Law, § 130, for the 
benefit of the mother of the patient, who was her 
next of kin, under section 134; the recovery for 
such misrepresentations not being based on a sur- 
vivorship of the right of action of decedent, which 
would be prohibited by Decedent Estate Law, 
120, providing that actions for personal injuries, 
which are defined by General Construction Law, 
§ 37a, to include actionable injury to the person 
of plaintiff or another, do not survive after the 
death of injured party, except in cases provided 
7 ee 130-——Griffin v. Bles, N. Y., 195 N. 


37. Executors and Administrators—Attorney’s 
Fee.—Though an administratrix assigned all her 
interest in the estate, including her commissions 
and a judgment against the estate to her attorney, 
——— parties excepting to her final settlement 
sought to have her charged with items for which 
she and her surety would have been liable, at- 
torney’s fees for defending the settlement could 
not be denied on theory that the attorney was in 
ne Fopsgoonting himself.—In Re Wenzel, Mo., 243 


8. “ " 

38. Frauds, Statute of—Testator’s Contract.—An 
agreement by defendant’s testator to give plaintiff 
one-half of his property for her support and main- 





tenance, in addition to weekly payments, if she 
would stay with him and take care of him so long 
as he needed her, was not within the statute, if 
not to be executed by will, as it might have been 
performed within one year.—Dixon v. Lamson, 
Mass., 136 N. EB. 346. ’ 
39.——Veendor’s Signature.—In an action by an 
alleged vendor for specific performance, where a 
copy of the alleged written contract for sale of 
land relied on as foundation for a suit is em- 
bodied in the petition, and the paper appears to 
be signed by persons alleged in the petition to be 
agents of the vendor, but does not contain the 
signature of the alleged vendor, nor in any way 
disclose his name, the petition is subject to gen- 
eral demurrer.—Moore v. Adams, Ga., 113 S. E. 383. 
. Husband and Wife—Judgment—Where there 
is nothing in a pleading to show that a defendant 
in an action is a married woman, if she is duly 
cited to appear and makes default, a judgment 
rendered against her as a single woman is not 
oe v. Hustead & Tucker, Tex., 243 S. W. 
7 


41.——Separate Estate.—Under Vernon’s Sayles’ 
Ann. Civ. St. 1914, arts. 4621, 4622, 4624, as to 
wife’s separate property and its liability for debts. 
an agreement between husband and wife that she 
might engage in the oil business, and that all 
profits and revenues derived therefrom should be 
her separate property, which agreement was there- 
after observed by both parties and actually carried 
out, and their rights under which were respected 
and recognized by subsequent divorce decree, was 
valid, and rendered property acquired by her, after 
making such agreement, her separate property, not 
community property, whether the property was ac- 
quired as the result of her personal earnings or 
by reason of her operations in the oil business, 
and hence such property was liable for an account 
for fuel oil supplied to her which was necessary 
to the proper management and protection of the 
business in which she was engaged, and the hus- 
band was not liable therefor.—Cauble v. Beaver- 
Electra Refining Co., Tex., 243 S. W. 762. 

42. Insurance—Cause.—Under Vernon’s Sayles’ 
Ann. Ciy. St. 1914, art. 4874a, the insured’s failure 
to install fire extinguishers as required by the 
policy did not preclude recovery on policy, in the 
absence of a showing that such failure contributed 
to the destruction of the property.—Texas State 
a Fire Ins. Co. v. Richbourg, Tex., 243 S. W. 
43. Insurrection and Sedition—Proletariat.—A 
manifesto published by defendant, charged with 
criminal anarchy in advocating the overthrow of 
the government, held to use the word “proletariat” 
with its usual meaning of the class of unskilled 
laborers, without property or capital, engaged in 
the lower grades of work, the word ‘“‘bourgeois’’ 
with its ordinary meaning of the middle classes, 
who have property, but who do not belong to the 
class of capitalists or proletariat, and the “‘dic- 
tatorship of the proletariat’’ as meaning the class 
power of the revolutionary proletariat, arising 
upon destruction of the state.—People v. Gitlow, 
N. Y., 136 N. E. 317. 

44. Intoxicating Liquors — Claimant. — Where 
property has been seized on a search warrant is- 
sued pursuant to National Prohibition Act, tit. 2, 
§ 25, which provides that such property ‘shall be 
subject to such disposition as the court may make 
thereof,’’ the court may entertain an original suit 
by a claimant for return of the propercty.—Peti- 
tion of Barber, U. S. D. C., 281 Fed. 550. 

45.——Sale.—That a check given in paymeni for 
liquor proved to be worthless did not prevent the 
transaction from being a sale.—Albert v. United 
States, U. S. C. C. A., 281 Fed. 511. 

46.—Warrants.—A search warrant provided for 
by section 41 of Laws 1917, c. 187, as amended by 
chapter 109, Laws 1919, being primarily for the 
search of particular premises for intoxicating li- 
quors and the bringing of the person found in 
charge thereof before the magistrate for examina- 
tion, the same particularity in describing the own- 
er or occupant of the premises, thought to be in 
possession of the liquor, is not required as is 
necessary in’ warrants solely for the apprehension 
of persons.—Watson v. State, Neb., 189 N. W. 620. 

47. Joint Adventures—Proceeds of Sales—Plain- 
tiffs, directors of the defendant bank, entered into 
an arrangement with the bank in accordance with 
which they, as individuals, contributed $5,000 and 
the bank 36,800 for the purchase of a farm valued 
at $11,800. The bank held title to the real estate 
in trust for the purpose of the adventure, and 
the proceeds of the sale of the farm were to be 
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divided between the parties in proportion to the 
amounts contributed. Held, that the adventure was 
a joint enterprise, that the contributing parties 
are tenants in common with the bank, and that 
they are entitled to share in the proceeds of the 
sale of the land.—Johnson v. Farmers’ & Mer- 
chants’ State Bank, Minn., 189 N. W. 583. 

48. Joint-Stock Companies and Business Trusts 
—Creditors.—If the beneficiary has power directly 
or indirectly to control the conduct of the trustee 
by arbitrarily altering the conditions of the trust 
or the manner of its performance, the business 
is legally so much within the beneficiary’s con- 
trol as to make him responsible to creditors with 
whom the trustee contracts.—Morehead vy. Green- 
ville Exch. Nat. Bank, Tex., 243 S . 546. 

49. Limitations of Actions—Mandamus Proceed- 
ings.—Where plaintiff was unlawfully removed 
from the office of patrolman. and later in a man- 
damus proceeding was awarded the office and its 
emoluments. Laws Ex. Sess. 1919, c. 11, providing 
that actions for salaries of members of the police 
department must be commenced within six months, 
did not begin to run until the date of the judg- 
ment in the mandamus proceeding. as the cause 
of action did not accrue until then.—Sweeney v. 
Citv of Butte, Mont. 208 Pac. 943. 

50. Master and Servant—Court Instructions.— 
Where an employee injured by a defective machine 
requested an instruction imposing upon him the 
burden of proving that the defect was “‘likely”’ 
to cause injury, which the court modified by chang- 
ing the word “likely’’ to “‘reasonably certain,” the 
modification was erroneous, as improperly increas- 
ing the proof reauired. the word “likely’’ referring 
to a “‘probable’’ injury. one more reasonably to be 
expected to happen than not to happen. as dis- 
tinguished from a ‘“‘reasonably certain’’ injury, one 
that human exnerience shows nearly always re- 
sults from such defect.—Brown v. 
Nace Co, Mo., 243 S. W. 330. 

51.——Course of Employment.—In an action for 
damages caused by a truck, where defendant’s 
name on the vehicle indicated that it was in the 
sand business, and there was evidence that the 
truck, which was filled with sand at the time of 
collision, was_owned by defendant, the proof was 
sufficient to carry to the jury the question whether 
the driver was defendant’s servant, acting within 
the scope of his employment.—Mann v. Stewart 
Sand Co., Mo., 243 S. W. 406. 

52. Independent Action.—Where a son who 
was permitted by his father to use the father’s 
automobile only by special permission was driv- 
ing the automobile without the permission of his 
father and on business for himself, the father was 
not liable for an injury sustained by a third per- 
son through the negligent operation of the auto- 
mobile.—Clawson v. Schroeder, Mont., 208 Pac. 924. 

53.——Injury.—The term “injury,’”’ as used in 
section 1465—68, General Code, does not include 
diseases which are contracted, as distinguished 
from diseases which are occasioned by or follow 
as a result from physical injury.—Industrial Com- 
mission v. Cross, Ohio, 136 N. E. 283. 

54..—Railroads.—In an action for the death of 
a flagman resulting from one freight train over- 
taking another, where defendant claimed that the 
train on which decedent was riding was behind 
schedule and traveling at a reduced speed, and 
hence it was his duty to throw out a fuse to pro- 
tect his train, an ordinance requiring trains to re- 
duce their speed at the place of the accident 
was admissible as against the objection that it 
was passed for the protection of public and had 
no reference to railroad employees.—Matthews v. 
Payne, S. C S. E. 381. 

55. Mines and Minerals—Penalties.—A short de- 
lay in lessee’s completion of rigs for oil wells will 
not work a forfeiture, though the contract states 
that time is of the essence thereof, where lessor 
by his acts and declarations has led lessee to be- 
lieve that a forfeiture will not be enforced because 
of such delay.—Bettes v. Mid-Texas Petroleum Co., 
Tex., 243 S. W. 753. 

56. Municipal Corporations—Police Power.— 
Aesthetic considerations alone cannot justly form 
the basis for the exercise of police power to limit 
the height of buildings, but they may be taken 
into account as ancillary to some other main pur- 
pose within the appropriate sphere of the police 





power.—Ayer v. Cram, Mass., 136 N. E. 338. 
57.——Property—Chapter 213, Laws 1915, as 
amended by chapter 186, Laws 1919, empowers 


cities of the metropolitan class to impose regula- 
tions by ordinance, ‘‘designed to secure the safe- 
ty from fire and other dangers, and to promote the 
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public health and welfare. including, so far as con- 
ditions may permit, provisions for adequate light, 
air and convenience of access.’’ Held, that under 
the act in question it is not permissible for such 
cities to impose unreasonable regulations upon the 
owners of property with respect to the area of 
such real estate that they may cover by S proposed 
nee v. Edgcomb, Neb., 189 N. W. 617. 

58.——Proximate Cause.—Where a boy, “oblivious 
of his peril, ran into the side of a passing automo- 
bile, and the driver, in the exercise of ordinary 
care, could have discovered the boy’s peril in time 
to have avoided the collision, the driver’s negli- 
gence was the proximate cause of the boy’s death. 
—Hornbuckle* v. McCarty, Mo., 243 S. W. 327. 

59.——Public Purpose.—The maintenanse of a 
municipal fuel yard for the purpose of selling fuel 
to the inhabitants of the city is a ‘‘public purpose” 
for which money raised by taxation may be used. 
—Consumers’ Coal Co. v. City of Lincoln, Neb., 
189 N. W. 643. 

60.—Speed.—St. 1909, c. 534, § 16, as amended 
by St. 1910, c. 605, § 6, making it prima facie evi- 
dence of an unreasonable and improper rate of 
speed to operate a motor vehicle when approach- 
ing an intersecting way, where the view of traffic 
is obstructed, at a speed exceeding eight miles an 
hour, applies where the view of traffic is obstructed 
Ry fog.—Woodman v. Powers, Mass., 136 N 
352. 


61. Negligence—Automobile.—Where a passen- 
ger riding in an automobile was injured by a taxi- 
cab, the negligence of the driver of the automobile, 
her husband, was not attributable to plaintiff, 
where she had no ground to suspect incompetence 
or to anticipate negligence on the driver's part.— 
Jepson v. Shaw Transfer Co., Mo., 243 S. W. 370. 

62.——Manufacturer’s Warranty—A manufac- 
turer of sparklers, consisting of wires with a com- 
bustible substance throwing off glowing particles 
when lighted, and described on the package as a 
harmless amusement for children, if the glowing 
end of the wire was not touched, held liable for 
injuries to a child who purchased a package from 
a merchant and while moving a lighted sparkler 
set fire to her dress. —Henry v. Crook, N. Y., 195 
N. Y. S. 642. 

63. Principal and Agent.—Acceptance.—Where 
contractor purchased timber for use on defendant’s 
premises, and defendant accepted this timber with 
knowledge that seller had extended the credit to 
her, defendant is liable, though she did not author- 
ize contractor to make the purchase.—Davis v. 
Webster Lumber Co., Ala., 92 So. 901. 


64.——Authority.—A traveling salesman has no 
authority beyond the mere solicitation of orders or 
offers to buy which must be submitted to his prin- 
cipal for approval or rejection.—Jones v. Marshall- 
Wells Co., Ore,, 208 Pac. 768. 

65. Railroads — Contributory Negligence.—The 
evidence showed that plaintiff’s intestate, in at- 
tempting to cross a railroad track, was struck by 
a cattle car, which was being switched; that, after 
he reached a point in the street about 40 feet from 
the track, he had an unobstructed view of the 
track for a considerable distance; that there was a 
brakeman at the crossing who. signaled him to 
stop. Held, that he was guilty of contributory 
negligence as a matter of law, and that plaintiff 
is not entitled to recover.—Engstrom v. Canadian 
Northern Ry. Co., Minn., 189 N. W. 580. 

66.——Crossings.—One approaching a _ railroad 
crossing is bound to exercise ordinary care and 
prudence for his safety, and generally must look 
and listen in such manner as will enable him to see 
or hear an approaching train, if within the range 
of his sight or hearing; but there is no absolute 
requirement that he shall stop, look, and listen, 
and there may be circumstances excusing him 
from looking and listening.—Sullivan v. Boston & 
M. R. R., Mass., 136 N. E. 37 

67.—Negligence Per Se.—In action for damages 
resulting from a collision between a train and an 
automobile, a finding that the running of the au- 
tomobile without a muffler, contrary to Acts 1917, 
ce. 207, § 12 (Vernon’s Ann. Pen. Code Supp. 1918, 
Art. 820g), caused or contributed to cause the in- 
jury, necessarily includes a finding that it was a 
proximate cause of the injury, and, being a viola- 
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tion of the statute, is a finding of negligence per 
se.—Hines v. Foreman, Tex., 243 S. W. 479. 

68. Reformation of Instruments — Mistake.— 
Equity will not lend its aid to reform a written 
contract, because of mistake as to its contents on 
the part of a complaining party who was able to 
read, and fraud of the other party, which consisted 
only in making false representations as to such 
contents, on which the complaining party relied as 
true, because of confidence in the party making 
them, no confidential relation existing between 
the parties, and no sufficient excuse appearing why 
the complaining party did not read the instrument; 
but this principle does not apply to actions for 
the reformation of instruments which, by mutual 
mistake, do not evidence the true agreement of 
the parties.—Green v. Johnson, Ga., 113 S. E. 402. 

69. Sales—Breach of Contract.—The general 
rule as to damages for the breach of an executory 
contract for the purchase and sale of grain on the 
market is the difference between the price paid 
and the market price at the time and place of de- 
livery.—Minnesota Grain Co: v. National Wool 
Growers’ Dept., Minn., 189 N. W. 590. 

70.—Measure of Damages.—in an action for 
breach of contract against a buyer of goods, to be 
delivered in France and paid for in francs, the 
measure of plaintiff’s recovery, held to be-such 
sum in dollars as would purchase the number of 
francs awarded as damages, at the rate of ex- 
change current at the time of the breach.—Page 
v. Levenson, U. S. D. C., 281 Fed. 555. 


71.—Strike Clause.—Where a sale contract con- 
tained a strike clause, and due to a strike the 
cost of production advanced, on the seller’s claim- 
ing the right to a release as to 50 per cent of the 
contract if the buyer did not pay a 15 per cent 
advance ‘on the price of future shipments, an 
agreement of the buyer to pay such advance had 
a sufficient consideration in the seller’s promise to 
deliver the whole order, instead of so much as the 
seller could have been called on to deliver in view 
of the reduced production on account of the strike, 
and in the promise to ship the entire balance in 
full at the earliest possible date.—Burne v. Van 
Raalte Co., N. Y., 195 N. Y. 8S. 601. 

72. Street Rallroads.—Statute.—The provision of 
Acts 1881, p. 359, amending the Atlanta charter, 
that street railroad companies shall be required to 
macadamize or pave the width of their tracks and 
three feet on each side, though introduced by the 
word “provided”, is not, strictly speaking, a pro- 
viso, but is absolute and general in its character, 
and to be so construed.—Georgia Ry. & Power 
Co. v. City of Atlanta, Ga., 113 S. E. 420. 

73. Taxation—Rates.—St. 1913, §§ 51.36-51.42, 
relating to the assessment of property of sleeping 
car companies which operate cars on tracks which 
they do not own within the State, and providing 
that the valuation of such property shall be arrived 
at by certain methods of comparison of the mile- 
age of railroads operated on in the State with the 
total mileage operated on are not unconstitutional, 
as conflicting with the constitutional provision for 
uniformity of taxation, because sleeping cars oper- 
ated by railroads within the State are taxed as a 
part of their general property, since the statutes 
require property of railroad companies tu be valued 
on the same basis as the general property of the 
State.—State v. Pullman Co., Wis., 189 N. W. 543. 

74. Time—Contract.—Under land contract, where 
deferred payment drew interest from the date of 
its maturity, “‘the fall” of a certain year, it was 
due the first day of the fall season, September ist. 
—Arrington v. Blackwell, Ala., 92 So. 902. 


75. Wills—Cancellation.—Cancellation of a will 
does not require a signature, under Decedent Es- 
a y : 34.—In re Parsons’ Will, N. Y., 195 


76.—Statute of Frauds.—A will by a testatrix 
owning only 200 acres devising her home and 100 
acres to two granddaughters and 50 acres to each 
of two other granddaughters does not devise 
specific tracts not so described as to satisfy the 
statute of frauds, but devises undivided parts of 
all her land for partition among them in the pro- 
iow Se Y ~ ,ereatieel v. Lambert, Tex., 





77. Trusts—Principal—Where the will creating 
a trust provided that trustees should invest the 
personal estate and the proceeds of the sale of 
real estate, and apply the net rents, interest, and 
income to persons named, no mention being made 
of profits, and a cash dividend on bank stock in 
the trust was credited in part to principal, and 
stock purchased in the same bank was credited 
in toto to principal, notwithstanding the general 
rule that extraordinary dividends belo to the 
life estate, the sum realized from the sale of the 
stock purchased, not representing .any participa- 
tion in the profits or assets of the bank, belonged 
to the principal of the trust.—In Re Schley’s Es- 
tate, N. Y., 195 N. Y. S. 871 


78. Wills—Description of Property.—A devise of 
75 acres on the east side of a square lot containing 
203% acres is sufficiently certain to embrace a 
Dp lelogram resulting from drawing a line across 
the entire lot parallel with the eastern boundary 
so as to cut off 75 acres.—Rowland v. Mathews, 
Ga., 113 S. E. 442. 


79.——Legatee.—Under a will creating a life es- 
tate in three daughters, with a contingent remain- 
der over to their surviving children, and —- 
ing that, if any daughter died without leaving 
issue, the property should go to the surviving 
daughters, where a son of one of the daughters 
predeceased his mother, his children are_ entitled 
to the share he would have received, had he lived. 
—Security Trust & Safe Deposit Co. v. Lockwood, 
Dela., 118 Atl. 225. 


80. Workmen’s Compensation Act — Award.— 
Under the Workmen’s Compensation Act (Chapter 
246, Sess. Laws 1915), making provision for pay- 
ment of a definite sum for loss of particular fin- 
gers, and providing that the permanent loss of the 
use of hand shall be considered equivalent to its 
loss, where a servant is a person engaged in com- 
mon labor for a livelihood, and loses his right 
hand, and has a crushing injury to his left hand, 
and part of the tendons have been severed the 
tehdons to the little and ~‘ ~ finger and the nerve 
supply to those fingers ®: practically destroyed, 
and has a partial use of thumb, and the other 
fingers have been impaired by the injury, and he 
has partial use of the wrist, but ie suffers pain 
when moving the same, and the tisSue in the wrist 
has been crushed, there was such a permanent loss 
of the use of the hand as to render proper the 
award thereof.—Livingston Oil Corporation v. Hen- 
son, Okla., 208 Pac. 774. 


81.——Independent of Compensation Act.—An in- 
jury to an employee of a theater which was the 
result of a frolic, or horseplay, between the injured 
party and other parties and employees, whereby a 
pistol was accidentally discharged, causing the in- 
jury, the pistol not being used in, nor having 
anything to do or connected with, the business of 
the employer, held not within the Workmen’s Com- 
pensation Act.—United States Fidelity & Guaranty 
Co. v. Cassell, Tex., 243 S. W. 504. 


82.——Industrial Commission.—Under subdivision 
6 of Section 6, Art. 8, Laws 1915, c. 246, known as 
the “Workmen’s Compensation Law’’, the State 
Industrial Commission is authorized to award com- 
pensation to an injured employee for injuries aris- 
ing under the provisions of the Workmen’s Com- 
pensation Law, limited only by the maximum 
amount provided in the schedule of the act, re- 
gardless of the fact that the employee had been 
awarded compensation for a previous disability, 
which had been commuted to a lump sum and 
paid by the employer; and this is true where the 
employer was the same person at the time both 

uries were received by the employee. Held, 
that the Industrial Commission did not err in the 
instant case in refusing to credit the award by 
the amount paid by the employer as compensation 
to the employee for a previous disability.—Con- 
> Refining Co. v. Crockett, Okla, 208 Pac. 


83.——Right by Statute.—An action under Kan- 
sas Workmen’s Compensation Law for injury to an 
employee is not one arising on contract, but one 
given by the statute, if accepted, in lieu of the 
common-law or statutory right of action previously 
eae v. Payne, U. S. D. C., 281 Fed. 











